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Long-term Care Crisis: Asset Protection

By Richard J. Shapiro, J.D.


I am frequently asked to help families preserve assets when a family member (usually a spouse or parent) is in immediate need of nursing home care.  While the planning options have changed since last year’s enactment of the Deficit Reduction Act, there are still options available, even in a crisis situation.


Here’s an example of a common situation.  An adult child calls and says dad suffered a stroke and was placed in a nursing home during the past week.  The family (consisting of a wife and three adult children) hopes that he will be able to return home, but that result is uncertain.  Mom is relying on the children to help with the planning.  She’s 80 years old, but generally in good health.  The couple’s assets consist of a home worth $250,000, CD’s totaling $300,000, and a money market account with $100,000.  All the assets are owned jointly with rights of survivorship.  Dad has total income of $2,000 month, while mom’s only income is her Social Security of $800 per month


What can be done to help dad qualify for Medicaid coverage without having to spend down most of his assets?  First, we would want to have all the assets, including the home, transferred to mom, leaving dad with approximately $4,000 in his name (or in the joint money market account).  If dad had not previously signed a durable power of attorney authorizing mom to make such transfers, we would hope to have him sign one now; if dad does not have the requisite mental capacity to sign a power of attorney, we would likely need to initiate a guardianship proceeding on his behalf to allow a family member to obtain the necessary legal authority.


Assuming we can make the transfers, virtually all assets can be transferred to mom’s name alone.  Mom will be allowed to retain her income of $800, and can receive a contribution of dad’s income to bring her up to the permitted monthly spousal allowance of $2,541. Mom is permitted to retain as “exempt” assets the marital residence, and up to $101,640 of other assets. The additional assets totaling approximately $300,000 could certainly be “spent down” to cover the husband’s nursing home costs.  But a few other options can be considered.

One possibility is for mom to utilize a “spousal refusal,” which is a notice from the wife to the Department of Social Services (“DSS”) wherein the “Community Spouse” exercises a legal right to refuse to contribute towards her spouse’s care.  While spousal refusal is a perfectly legal approach, DSS does retain the right to bring a support action in court against mom.  To eliminate the risk of being sued, mom can consider converting most of the $300,000 of “excess” assets into an income stream, either by purchasing an immediate pay annuity, or by making a loan to the children in exchange for a non-assignable promissory note.  If an annuity is selected, mom might expect to receive approximate monthly payments of $4,000 for eight years, increasing mom’s total income to approximately $6,500 per month.  Under current policy, the Community Spouse will be requested to contribute 25% of her monthly income in excess of $2,541; if mom’s monthly income were now $6,500 per month, her monthly income contribution would be approximately $990 per month, with mom being allowed to retain the remainder.

If the annuity option is selected, the annuity must have certain features to avoid begin deemed an available resource by DSS.  Specifically, the annuity must be an “immediate pay” annuity, payable in equal payments for no greater a period than the annuitant’s life expectancy (as determined under tables promulgated by the Social Security Administration).  It must also be irrevocable and non-assignable.  And, if the annuity has not been fully paid prior to mom’s death, the annuity must name DSS as the primary beneficiary up to the amount of any Medicaid benefits paid on the institutionalized spouse’s behalf.

Bear in mind that this article only touches upon some of the planning options available to families facing an immediate long-term care crisis.  Each case must be evaluated on its own facts to determine the applicable planning options.
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